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party; and if done in term time, it makes no difference that the judge presiding is disqualified to try it. When
dismissal is solely the act of the party, and may take place as well in vacation as in term, the constitution of the
court, at the time the party does the act, is immaterial. As there is no occasion for judicial action, it matters not
that the judge on the bench has once been of counsel in the cause. 2. 3. In dismissing a bill, however, the
complainant is to prejudice no right of the defendant. If the defendant has answered, making discovery called
for, or discovery not waived, but confining his answer to defensive matters, and praying for no relief against
the complainant, he does not thereby acquire the right to retain the complainants case in court, and have it
tried. His only right in that case, resulting from the filing of a defensive answer, is to use his answer as evidence,
so far as it is responsive to the bill, in the event a trial shall take place. But no trial can take place after the
complainant has dismissed his bill. By dismissing his bill, the complainant withdraws from the court, and is no
longer a suitor for relief....
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